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other request for Commission aotion,
or & pleading in the nature of a com-
plaint (other than a seotion 208 com-
plaint), which meets the following re-
quirements:

(1) The caption and text of a pleading
make it unmistakably clear that the
pleading is intended to be a formal op-
position or formal complaint;

({1) The pleading is served upon the
other parties to the proceeding or, in
the case of & complaint, upon the per-
son subject to the complaint; and

(i11) The pleading is filed within the
time period, if any, presoribed for such
a pleading;

(2) A formal complaint under section
208 of the Communications Aot if it
meets the requirements of §1.721 et seq.
of the Commission's Rules (formal
complaints ageinst common carriers).

() Sunshine Agenda period. For pur-
poses of this subpart, the Sunshine
Agenda period is defined as the period
of time that commences with release of
& public notice that & matter has been
placed on the Sunshine Agenda and
that terminates when the Commission:

(1) Releases the text of a decision or
order relating to the matter, or

(2) Issues a public notice stating that
the matter has been deleted from the
Sunshine Agends, or

(3) Issues & public notice stating that
the matter has been returned to the
staff for further consideration,

whichever one of the abova occurs first,

{52 FR 21082, June ¢, 1987, as amended at 52
FR 87459, Oot. 7, 1887; 53 FR 28597, July 14,
1988; 54 F'R 29038, July 11, 1008)

SUNSHINE PERIOD PROHIBITION

§1.1903 Sunshine period prohibition,

(&) Unless exempted under §1.1204(b),
the making of any presentation,
whether ex parte or not, to deocision.
making personnel oconcerning matters
listed on the Sunshine Agenda is pro-
hibited during the Sunshine Agenda pe-
riod. See §1.1202(1).

{b) The prohibition on presentations
in §1.1203(a) above shall not apply to
responses to ex parte presentations
that are requested under §1.1204(bX7) or
to presentations regarding settlement
agreementa. The disclosure  require-
ment set forth in §1.1204(b)(7) Note wiil
apply.

47 CFR Ch. | (10-1-94 Edittion)

(o) The prohibition {n §$1.1203(a) above
shall not apply to presentations (not
otherwise exempted under §1.1204(b))
made by members of Congress or their
staff or by other agencies or branoches
of the Federal Government or their
staff in non-restrioted proceedings
under §1.1208(b), exempt procesdings
under §1.1204(aX2) (not involving the
allotment of a channel in the radio
broadoast or television broadcast serv-
foes), or exempt proceedings under
$1.1204(4)-(11).

Nore: Unless otherwiss exempted under
§1.1904, presentations under §1.1303(c) that
are of substantial significance and olearly
intended to affeot the ultimate decision,
shall be placed (if oral, a written surumary of
the Dpresentation) in the record of the pro-
ceeding by Commission staff or {n aocord-
ance with the procedures set forth in
§1.12068(8)(1)-(3),

(82 FR 21052, June 4, 1067, as amended at 82
FR 87489, Oct. 7, 1887; 63 FR 44196, Nov, 2,
1988; 54 FR 20038, July 11, 1960]

GENERAL EXEMPTIONS

$1.1204 General exemptions.

() Proceedings in which no ez parte re-
strictions apply. Subject to the provi-
sions of §1.1203 (Sunshine Period Prohi-
bition), $1.1208 (Non-Restricted Pro-
ceedings, and §1.1208(b) (Restricted
Procesdings), there are no ex parte re-
straints or disclosure requirements in
the following types of proceedings:

(1) An adjudicative proceeding as de-
filned in §$1.1202(d) or other proceeding
specified in §1.1208(0)(1)(11) unless it

(1) Is formally opposed or involves a
formal complaint (see §1.1202(e)); or

(i1) Involves mutually exclusive ap-
Plications; or

(i1}) Has been deaignated for hearing
(see §1.1208(c)(1)(1)).

(2) A pending petition for rule mak-
ing unless it ‘

(1) Involves the allotment of & chan-
nel in the radio broadcast or television
broadoast services, and

(1) Is formally opposed (see
§1.1208(cX2)).

Note: In proceedings exempted by
§1.1204(2.)(1) or (a)2X1), orsl ex parte commau-
nications are permissible, but only between
the Commission aud the formal party in-
volved or his representative. Any informal
objeotors (whether their objections are oral
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or written) are subjoot t0 ox parte proce-
dures sot forth in §1.1208 berring orsl ex
parte contaots exoept where confidentiality
1s necessary to protect thess persons from
possible reprisals. Oral communications be-
tween Commission staff and advisory ¢oordi-
nating committes members with respect to
ooordination of assignment of frequencies in
the private land mobile services and fixed
services authorised under section 831 of the
Commubnications Aot are not prohibited.

(3) A request for fnformation which is
filed pursuant to the Freedom of Infor-
mation Act, 5 U.8.C, 562, unless it is
formally opposed and where the re-
quested information is not the subjeot
of a request for confidentiality.

(4) A notice of inquiry proceeding un-
less the Commission states otherwise,
see $1.1206(bX2).

(6) A proceeding involving an infor-
mal complaint against a carrier under
section 208 of the Communiocations Act
{see $1.711 of the Rules) unless it has
been designated for hearing.

(6) A tariff proceeding under seotion
203, 204, or 205 of the Communioations
Act unleas it has been set for {nvestiga-
tion, (see §1.1208(b)(8). This exemption
from the ex parte requirements shall
also extend to requests for waiver or
for special permission directly assooi-
ated with a particular teriff flling
made pursuant to these sections of the
the Act, unless the Commisaion states
otherwise.

(7) A proceeding oonducted pursuant
to section 220(b) of the Communica-
tions Act for preecription of common
carrier depreciation rates prior to re.
lease of a public notice of specific pro-
posed depreciation rates for a carrier
or carriers,

(8) A petition or request for declara-
tory ruling unless a formal opposition
has been filed.

(8 A rule making proceeding oon-
ducted pursuant to section 201(a),
213(a), 221(c) or 222 of the Communioca-
tions Aot or section 201(c)(2) or 201(c){6)
of the Communications Satellite Act of
1962, unlesa the proceeding has been
formally opposed or has been set for in-
vestigation by the Commission.

(10) A proceeding under section 221(a)
of the Communications Act unless a
formal request for hearing has been
made by an entity specified in that sec-
tion.

§1.1204

(11) A prooceeding under section 214(a)
of the Communications Aot unless s
formal opposition has been filed or the
proceeding has been designated for
hearing.

Nore: In prooesdings exempted by §1.1204
(aX8). (aX8), (@)9), (aX10), or (aX1l), oral ex
parts oommunioations without disclosure
pursuant to §1.1908 are permissible, but only
between the Commission and the formal
party involved or his representative. Any in-
formal objectors (whether their objectiouns
are oral or written) are subject to er parts
proosdures sst forth in §1.1208 requiring dis-
olosure of such oommunications exoept
whare confidentiality is necessary to protect
these persons from possibie reprisals,

(b) Exempt Ex Parte Presentations. The

following types of ex parte Dresen-
tations are exempt from the prohibi-

" tions and requirements in §1.1208 (non-

restricted proceedings) and §1.1208 (re-
stricted proceedings) as follows:

(1) The presentation is autborised by
statute or by the Commission's Rules,
see, .., §1.33q).

(2) The presentation is made by or to
the General Counsel or his or her staff
and concerns judicial review of & mat-
ter which has been decided by the Com-
mission.

_ (8) The presentation directly relates
to an emergency in whioh the safaty of
life is endangered or substantial loss of
property is involved; provided howsver,
that if the presentation is oral, & writ-
ten summary of the presentation shall
be filed within a reasonable period of
time thersafter.

(4) The presentation involves & mili-
tary or foreign affairs function of the
United States or classified sscurity in-
formation.

(6) The presentation is to or from an
agency or branch of the Federal Gov-
ernment or its staff and involves a
matter over which that sgency or
branch and the Commission share ju-
risdiction. '

(6) The presentation {s between Com-
mission staff and an advisory coordi-
nating committee member with respect
to the coordination of frequency as-
signments to stations in the private
land mobile services or fixed services
as authorized by section 331 of the
Communications Aot.

(T) The presentation (s requested by
the Commiseion oy staff for the olari-
fication or adduction of evidence or for
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resolution of issues, and the prooceeding
is o restricted prooeeding whiok has
not been designated for hearing, a non-
restrioted prooceeding or an exempt pro-
ceeding.

NOTE: I s restrioted prooseding, sby new
written information elicived from such s re-
quest and & summary of any new oral infor-
mation shall be served by the person making
the presentation upon the other parties to
the proceeding. Where such servios would be
unduly burdensome because parties to the
proossding ars numerous or becauss the ma-
terials relating to the presentation are volu-
minous, the Commission may waive such
service by issuing e public notice wkioh
states that oopies of the pressntation and/or
materials relating to it are available for pub-
1ic inspection and by inoluding copies of the
presentation snd/or materiais relating to it
in the record of the procesding, Where the
Commission determines that such service of
public aotiocs, prior to designation of & mat-
ter for hearing, would interfere with the ef-
fective conduot of an investigation, it may
dispense with such service or public notioce.
In & non-restricted prooeeding, any new in-
formation elicited from such & request shall
be disclosed in scoordance with the proce-
durss set forth in §1.1208. Except as other-
wise provided above, any Dew information re-
ooived during the Sunahine period shall be
fully disclosed in socordance with the above
procedures or by other adequate meebs of
notios the Commission desms appropriats,

{52 FR 31063, June 4, 1087, as amended at 52
FR 3480, Oot. 7, 1987, 88 FR 26597, July 14,
1088; 84 F'R 20088, July 11, 1989]

NON-RESTRICTED PROCEEDINGS

$1.1208 Non-rutﬂctod

procoedings; ex
Larple R b ey yor o e

(&) Except as provided during the
Sunshine Agends period (see §1.1203), ex
parte presentations are permissible in
non-restricted prooceedings if the following
disclosure requirements are met:

(1) Written ex parte presentations made
by persons outside the Commission. Any
person who makes or submits a written
ex parts pressntation shall provide on
the same day it ia submitted two coples
of same under separate cover to the
Commission’'s Secretary for inoclusion
in the pubiic record. The presentation
{as well as any transmittal letter)
must clearly indicate oun its faoce the
docket number of the partiocular
proceeding(s) to which it relates and
the fact that two coples of it have been

47 CFR Ch. 1 (10-1-94 Ediition)

submitted to the Secretary, and must
be labeled or captioned as an ex parte
presentation.

(3) Oral ex parte presentations made by
persons outside the Commission. Any per-
son who In making an oral ex parte
presentation presents data or argu-
mentes not already refleoted in that
person’s written comments, memo-
rands, or other previous filings in tbat
proceeding shall provide on the day of
the oral presentation an original and

~one copy of & written memorandum to

the Secretary (with a copy to the Oom-
missioner or staff member involved)
which summarires the data and argu-
ments. The memorandum (as well as
any .transmittal letter) must clearly
indicate on its face the docket number
of the partioular proceeding and the
fact that an original and one copy of it
have been submitted to the Secretary,
and must be labeled or captioned as an

ox parte pressntation.

(8) Ex parle presentations requested by
persons within the Commission and spon-
taneous exr parte presentations. A deol-
sion making person who requests an ex
parte presentation should advise the
person making the presentation that
the presentation must be reflected in
the public record before the Commis-
sion issues & final order in the relevant
proceeding. Any person who makes a
presentation under this paragraph
shall comply with the requirements of
paragraph (a)(1) or paragraph (a)(3),
whichever is applicable.

NOTE 1: Unless otherwise exompted under
Seotion 1.1904, presentations from members
of Congress or their staff or from other agen-
oles or branches of ths Federal Government
or their staff that are of substantial signifi-
cance and olearly intended to affect the ulti-
mate decision shall be treated as ex parte
presentations and placed (if oral, a written
summary of the presentation shall be pre-
pared and placed) in the record of the pro-
ceeding by Commission staff or in aocoord-
ance with the procedures set forth in Seotion
1.1208(a.)(1)=(3).

NoTE 2: Where a written ex parte presen-
tation (or memorandum summarising an aral
ox parte presentation) relates to more than
one proceeding, two copies (or an original
and one copy) shall be flled for each separate

procesding.

(4) Notice of ex parte presentations. The
Commission's Secretary shall place in
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the public file or record of the proceed-
ing written ex parte presentations and
memoranda reflecting oral ex parte
presentations. The Secretary shall
issue a public notioce listing any writ-
ton ex parte presentations or written
summaries of oral ex parte presen-
tations reoceived by his office during
the preceding week relating to any
non-restricted proocesding.

NOTE 1: Intsrestsd persons should be aware
that some ex parte filings, for example, those
not flled in sooordance with the require-
ments of ths subsection, might not be placed
on the referenced public notice. All ex parte
presentations and momorenda filed under
this seotion will be available for pudblio in-
spection in the public file or record of the
proceeding, and parties wishing to ensure
awareneas of all fllings should rsview the

publio file or record.
© NOTE 2: As & matter of oconvenience, the
Becretary may also list on ths referenced
publio notiocss materials, sven 1f not ex parte
presentations, that ave filed after the olose
of the reply cormment period or, if the matter
is on reoonsiderstion, the reconsideration
reply comment period.

(6) The procedures outlined above
oontinue in offect (exoept as otherwise
provided under §1.1204) until the pro-
oceeding has been decided by the Com-
mission and is no longer subject to re-
consideration by the Commission or re-
view by any oourt.

(b) Unless otherwise ordered by the
Commission, & non-restrioted proceed-
ing includes the following:

(1) An informal rule making proceed-
ing conduoted under section 553 of the
Administrative Procedure Aot (upon
Commissior adoption of & notice of
proposed rule making), unless the pro-
ceeding conoerns the allotment of a
specific channel in the radio or tele-
vigion broadocast services, see
§1.1208(0)(2).

(3) An inquiry proceeding (upon Com-
mission adoption of & notice of inquiry)
where the Commission specifically
states the prooceeding is ‘‘non-re-
stricted’ Decause 1t contemplates
adoption of a binding policy determina-
tion.

(3) A proceeding conducted pursuant
to section 220(b) of the Communioca-
tions Act for prescription of common
ocarrier dopreciasion rates (upon release
of a public notice of specific proposed

§1.1206

depreciation rates for a carrier or car-
riers).

(4) A petition or request for declara~
tory ruling at the time a formal oppo-
sition to the petition has been filed.

(6) A rule making proceeding con-
ducted pursuant to section 301(s),
213(s), 221(c) or 222 of the Communioca-
tions Aot or seotion 201(0X2) or 201(0)(5)
of the Communications Satellite Act of
1963, if the prooceeding has been for-
mally opposed or has been set for {n-
vestigation by the Commission.

(6) A tariff procesding which has been
set for investigation by the Commis-
sion under seotion 204 or 205 or a rate of
return prooeeding under Title IT of the .
Communications Act.

NoTE: Procsedings under the statutory pro-
visions listed in §1.1208(bX5) and §1.1206(bX6)
that pertain primarily to past retes or prao-
tices of common carriers may be adjudioa-
tive proceedings subjsct to the provisions of
§1.1%08. See 5 VU.B.C. 6314); 47 UBC
400{oX1X2)(Q); ATET v. FCC, #49 P24 4% (2¢
Cir. 1971).

(7) A procesding under section 231l(a)
(telephone aoquisitions and consolida-
tions) of the Communications Act from
the time & formal request for hearing
has been made by an entity specified in
that seotion.

(8) A proceeding under seotion 214(a)
(extension of lines) of the Communioa-
tions Act at the time a formal opposi-
tion has been flled and prior to des-
ignation for hearing, see §1.1208(0)(3).

(9) A prooceeding involving a request
for information filed pursuant to the
Freedom of Information Act, § U.8.C.
562, upon the flling of a formal opposi-
tion to the request or, in & procesding
where the requested information is the
subject of a request for confidentiality,
upon the filing of the FOIA request.

(10) A proceeding before & Joint
Board or a prooeeding hefore the Com-
mission involving a recommendation
from & Joint Board unless the prooceed-
ing is specifically classified as an adju-
dicative prooeeding.

NoTe: Unless otherwise ordered by the
Commission, Joint Boards shall have the au-
thority to rmodify the ez parte rules as neoc-
ssaary 1o & partioular proceeding to promote
fair and efficient decisionmaking.

{53 FR 21052, June 4, 19387, as amended at 52
FR 37460, Oct. 7, 196%7; 5¢ ¥R 20038, July 11,
1989]
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RESTRICTED PROCEEDINGS

$1.1908 Reetricted proceedings.

(a) Unless exempted under §1.1204(b),
ex parte presentations are prohibited
in restrioted proocesdings. The prohibi-
tion oontinues {n effect until the pro-
oeeding has been decided or a settle-
ment or agresment by the parties has
been approved by the Commission and
such decision or approval is no longer
subjeot to reconsideration by the Com-
mission or to review by any oourt. -

(b) No perwon shall make an ex parte
presentation in a proceeding that could
become restrioted even though the pro-
oceeding is not restrioted at the time if:

(1) That person intends to flle & mu-
tuslly exclusive application which
would cause the proceeding to become
restrioted; or

(2) That person intends to file an op-
position, complaint, or objection which
would cause the prooeeding to become
restrioted.

Norx: The prohibition in §1.1208(b)(3) is in-

sapplicable to oomplaint proceedings under
section 208 of the Communications Aot.

(6) Unless governed by §1.1204 or
$1.1208, the following are restricted
proceedings:

(1){) Any proceeding specified in
paragraph (0)(1)(11) of this section is re-
strioted from the day on which any of
the following has ocourred:

(A) The release of an order designat-
ing the proceeding for hearing (unless a
hearing has been subsequently waived
pursuant to §1.92 of this chapter);

(B) The filing of a formal opposition
or formal complaint;

(C) The release of a pubdlic notice ap-
prising the public of the filing of & mu-
tually exolusive application Provided,
however, That if a person has aotual
knowledge that a mutually exclusive
application has been filed prior to the
release of the public notice, that per-
son is prohibited from making an ex
parte presentation from the moment of
such actual knowledge. The term ‘‘pub-
lic notice” as used in this subsection
meaxns the public notica issued at regu-
lar intervals listing all applications
and major amendments thereto which
have been tendered (or, in non-broad-
cast services, accepted) for filing. (See
§51.664(c), 1.962(8) and 21.2Ub) of this
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chapter.) When the Commission issues
a specific public notioe stating that
there is a possibility of confiict be-
twesn the applications, then the term
“public notice'* shall refer to the spe-
oific public notice rather than that is-
sued at regular intervals.

(11) A proceeding is restrioted as pro-
vided in paragraph (c)(1){) of this sec-
tionm if it is;

(A) Any sdjudicative proceeding, in-
cluding any prooeeding conducted pur-
suant to seotion 3803(1) (classification
and qualifications of radio station op-
erators); section 303(m) (suspension of
radio licenses); sections 308 and 309 (ap-
plication for liocenses); section 810
(holding and transfer of licenses); sec-
tion 812 (administrative sanctions);
section 815 (faoilities for candidates for
public office); section 318 (modification
of construction permits or licenses) of
the Communlications Act.

Norte! Sé¢ also Note to §1.1304 (aX1) through
(8). :

(B) Any proceeding under seotion 208
(liability of carriers for damages); sec-
tion 207 (recovery of damages); section
208 (complaints); seotion 212 (interlook-
ing direotorates); seotion 214(d) (line
extansions); seotion 234(b)(1) (pole at-
tachments) of the Communications
Act.

(C) Any prooeeding under ssction
201(0)(6), (T), (9) or 304(f) of the Commu-
nications Satellite Aot of 1988,

(D) Any requeat for an order to show
cause, any special relief or waiver pro-
ceeding conducted pursuant to or under
any of the provisions listed in para-
graph (oX1)({1) (A), (B), or (C) of this
seotion or any oable television special
relief or waiver proceeding.

NOTE: 8es §1.1206(a)6) regarding the ex
parte treatment of requests for waiver or for
special permission made in the context of a
partioular tariff filing ss part of the variff
review process.

(2) An informal rule making procesd-
ing concerning the allotment of a chan-
nel in the radio broadcast or television
broadcast services (see Sangamon Valley
Television Corporation v. United States,
268 F.2d4 221, 224 (DO Cir. 1858)) at the
time of adoption of the notice of pro-
posed rule making or the filing of an
opposition to a petition for rule mak-
ing, whichever is earlier,
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(3) A prooeeding conducted pursuant
to section 214(a) of the Communica-
tions Act that has been designated for
hearing.

(4) A proceeding in which an order to
show cause has been released.

() Any other proceeding that the
Commission designates as restricted.

{62 FR 21058, June 4, 1987, as amended at 52
FR 37460, Oct. T, 1987; 52 FR 38042, Oot, 18,
1087]

PROHIBITION ON SOLICITATION OF
PRESENTATIONS

§1,1310 Prohibition on solicitation of
presentations.

No person shall solicit or encourage
others to make any presentation which
he or she is prohibited from making
under the provisions of this subpart.

[52 FR 21052, June ¢, 1987, as amended at 82
FR 87480, Oot. 7, 1987)

PROCEDURES FOR HANDLING OF
PROHIBITED EX PARTB PRESENTATIONS

§1.1213 Procedures for handling of
prohbited ex parte presentations.

(a) If & prohibited oral ex parte pres-
entation is initiated, the person to
whom it is addressed shall advise the
person initiating it that the presen-
tation is prohibited and terminate the
discussion.

(b) If a prohibited oral ex parts pres-
entation has been made, the Commis-
sion personnsl to whom the presen-
tation was made shall forward to the
Managing Direoctor & statement con-
taining the following information:

(1) The name of the procesding.

(@) The name and address of the per-
son making the presentation and that
person's relationship (If any) to the
parties to the proceding or to their at-
torneys.

(3) The date and time of the presen.
tation, its duration, and the cir-
cumstances (telephone, personal inter-
view, casual meeting, etc.) under which
it was made.

(4) A brief summary of the substance
of the presentation,

(6) Whether the person making the
presentation persisted in doing so after
baving been advised that the presen-
tation was prohibited.

§1.1212

(6) The date and time at which the
statement was prepared.

(0) Written ex parte presentations
that are prohibited shall be forwarded
by the person receiving them to the
Managing Director. If the ocir-
cumstances in which such & presen-
tation was made are not apperent from
the presentation itself, & statement de-
scribing those oircumstances shall be
submitted to the Managing Director
with the presentation.

(d) Prohibited written ex parte pres-
entations, all statements and oor-
respondence relating thereto, all state-
ments and correspondence relating to
prohibited oral ex parte presentations
shall be placed in & public flle which
shall be assoociated with, but not made
a part of, the flle or record of the pro-
cesding to which the presentations per-
tain. In a proceeding which has not yet
been designated hearing, no such pres-
entations, statements or ocorrespond-
énoe relating thereto, shall be conaid-
ered {n determining the merits of the
prooseding exocept upon notice and dis-
olosure to the parties to the proceed-
ing. Once a prooeeding has been des-
ignated for hearing, such materials
may be oconsidered in determining the
merits of a restricted proceeding omly
if they are made & part of the record of
the prooeesding.

(8) If the Managing Director deter-
mines that an ex parte presentation is
prohibited by this subpart, he shall no-
tify the parties to ths proceeding that
& prohibited ex parte presentation has
ocourred. If the Managing Director de-
termines that the public interest so re-
quires, he shall serve upon the parties
to the proceeding copies of the presen-
tation or, if it was oral, & summary of
the presentation, as well as any state-
ments or ocorrespondence desoribing the
ciroumstances in which it was made.
Service by the Managing Director shall
not be deemesd t0 cure any violation of
the rules against prohibited ex parte
presentations.

(D If circumstances satisfy the Man-
aging Director that notice of a prohib-
ited presentation under parsgraph (e)
of this section would be unduly burden-
some becsuse the parties to the pro-
ceeding are numerous, he may (in lien
of notice to the parties) issue a public
notice that a prohidbited presentation

245



§1.1214

has been made in the proceeding.
Where & determination has been made
that disclosure of the prohibited pres-
entation would be appropriate under
paragraph (e) of this seotion and oir
cumstances satisfy the Managing Di-
rector that service of copies of the pro-
hibited presentation would be unduly
burdensome beosuse the parties to the
proceeding ere numerous or because
the materials relating toc the presen-
tation are voluminous, he may issue a
public notice that copies of the pressn-
tation and/or materials relating to it
are available for public inspection.

(8) A copy of any statement describ-
ing the oircumstances i{n which any
prohibited ex parte presentation was
mada shall be forwarded to the person
who made the presentation., Within 10
days thereafter, the person who made
the presentation may file with the
Managing Director a notariged state-
ment regarding the presentation and
the ciroumstances in which it was
made. If the Managing Director deems
it appropriate, he shall serve ooples of
the notarized statement upon parties
to the proceeding.

(h) Where a restricted proceeding is
perceived by the public as involving a
major statement of Commission policy
and precipitates a substantial amount
o! ocorrespondence from the general
public, the above procedures with re-
spect to such corresponderce will not
be following; however, such correspond-
ence and materials related thereto
ghall be placed in & pubdblic flle and
made available for inspection.

{53 FR 21082, June 4, 1687, as amended at 52
FR 37480, Oot. 7, 1967)

$1.1214 Disclosure of information ocon-
cerning violations of this subpart.

Any pearty to a proceeding or any
Commission employee who has sub-
stantial reason to believe that any vio-
lation of this subpart has been solic-
ited, attempted, or committed, shall
promptly advise the Managing Director
in writing of all the facts and cir-
cumstabces concerning the matter
which are known to him.

47 CFR Ch. | (10-1-94 Edition)
SANCTIONS

$1.1216 Sanctions.

(a) Parties. (1) Upon notice and hear-
{ng, any party to a restricted prooeed-
ing who direotly or indirectly violates
or csuses the violation of any provision
of this subpart, or who fafls to advise
the Managing Director of the facts and
oircumstances oonocerning any such
violation, may be disqualifisd from fur-
ther participation in that prooseding.
Such altermative or additional sanc-
tions as may be appropriate may be im-
posed. A

(2) To the extent consistent with the
interests of justice and the pubdlio, &
party who has violated or caused the
violation of any provision of this sub-
part may be required to show ocause
why his claim or interest in the pro-
ceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected.

(b) Commission personnel. For viola-
tions of the provisions of this subpart
by Commission personnel refer to Ad-
ministrative Order No. 10.

(0) Other persons. Such sanctions as
may be appropriate under the ofr-
cumstanoces shall be imposed upon
other persons who violate the provi-
sions of this subpart.

(d) The sanctions outlined in para-
graphs (a)(1), {b), and (¢) of this section
shall also apply in noun-restricted rule-
making proceedings, but the sanction
outlined in paragraph (2)(2) of this seo-
tion shall not apply in such proceed-
ings.
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Intersicte Commerce Commission

PART 1102—COMMUNICATIONS

AUTEORITY: 49 U.8.C. 10821; 5 U.8.C. 568.

§1103.1 How addressed.

All communications should be ad-
dressed to the Secretary of the Com-
mission, Interstate Commerce Commise-
sion, Washington, DC 20423 unleas oth-
erwise specifically directed by another
Commission regulation. All commu-
nications should designate the doocket
pumber and title, if any. The person
communioating shall state his address,
and the party he represents.

(47 FE. 40548, Nov. 1, 1963]

$§1102.8 Ex parte communications pro-
hibited; penalties provided.

(a) Definitions. (1) *‘On-the-record pro-
ceesding” means any matter desoribed
in Sections 556-557 of the Administra~
tive Procedure Act (6 U.8.0. 556-857) or
any matter required by the Constitu-
tion, statute, Commission rule, or by
decision in the particular case, that is
decided solely on the rescord made in a
Commission procseding. -

(2) ‘‘Person who intercedes i{n any
procesding’ means any person, part-
nership, oorporation, or association,
private or public, outside of the Com-
mission which is neither & party nor
party’s agent, that volunteers a com-
munication that it has reason to know
may advance or adversely affect the in-
terest of a party or party's agent in
any proceeding bsfore the Commission,

(8) Er Parte communication conocern-
ing the merits means an oral or writ-
ten communicatior by or on the bahalf
of a party whioch is made without the
knowledge or oconsent of any other
party that could or is intended to influ-
ence anyone who partioipates or ocould
reasonably be expected to participate
in the deoision.

(b) Communications that are not pro-
hibited. (1) Any communication to
which all the parties to the proceeding
agree, or on which the Commission for-
mally rules, may be made on an ez
parte basis;

(2) Any communication of faots or
contention which has general signifi-
cance for a regulated industry if the
communicator cannot reasonadbly be
expected to have known that the facts
or contentions are material to a sub-
stantive issue in a pending on-the-
record procesding in which it is inter-
ested;

(3) Any communication by means of
the news media that in the ordinary
course of business of the publisher is
intended to inform the general public,
members of the organigation involved,
or subsoribers t0 such publication with
respect to pending on-the-record pro-
ceedings. .

(c) Prohibitions. (1) No party, counsel,
agent of a party, or person who inter-
cedes in any on-the-record prooceeding
shall engage in any er parte commu-
nication conocerning the merits of the
proceeding with any Commissioner,
hearing officer, joint board member,
employee board member or eraployee of
the Commission who partioipates, or
who may reasonably be axpeoted to
participate, in the decision in the pro-
ceeding.

(2) No Commissioner, hearing offioer,
joint board member, employee board
member or employee of the Commis-
sion who participates, or is reasonably
expected to participate, in the decision
in an on-the-record proceeding shall in-
vite or knmowingly entertain any ez
parte communication concerning the
merits of a proceeding or engsage in any
such communication to any party,
counsel, agent of a party, or person
reasonably expected to transmit the
communication to a party or party's
agent.

(d) When prohibitions take effect. The
prohibitions againet exr parie commu-
nications concerning the merits of a
proceeding apply from the date on
which a proceeding is noticed for oral
hearing or for the taking of evidence
by modified procedure, or when the
person responsgible for the communica-
tion has knowledge that the procseding
will be 8o noticed, or at any time the
gommxuion. by rule or decision, speoi-
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(e) Procequre required of Commission
members and employees upon receipt of ex
parte communications concerning the mer.
its of a proceeding. Any person who re-
oeives an ez parte communication con-
cerning the merits of a prooeeding
must promptly tramsmit either the
written communiocation, or a written
summary of the oral communication
with an outline of the surrounding cir-
cumstances to the Secretary of the
Commission. The Secretary shall place
all of the material in the correaspond-
ence section of the public dooket of the
prooeeding. A recipient of such ez parte
communication, who has doubt as to
the nature of the communication, may
request a ruling on the question from
the Commission’'s Designated Agency
Ethics Official. The Designated Agency
Bthics Official shell promptly reply to
such requests. The Secretary shall
promptly notify the Chairman of the

Commission of such er parte commu-
nications sent to the Secretary. The
Designated Agenoy Ethics Offioial
shall promptly notify the Chairman of
all requests for rulings sent to the Des-
ignated Agency Ethics Official. The
Chairman may require that any com-
munication be placed in the cor-
respondence section of the docket when
fairness requires that it be made pub-
lic, even if it is not & prohibited ocom-
munication. The Chairman may direct
the taking of such other action as may
be appropriate under the oir.
cumstances,

(f) Sanctions. (1) The Commission may
censure, suspend, or revoke the privi-
lege of practioing before the agency of
any person who knowingly and will-
fully engages in or solicits prohibited
ex parte communication concerning the
merits of a proceeding.

(2) The relisf or benefit sought by a
party to a proceeding may be denied if
the party, or his agent knowingly and
willfully violates the foregoing rules.

(3) The Commission may oensurs,
suspend, dismiss, or {nstitute proceed-
ings to suspend or dismiss any Com-
mission employee who knowingly and
willfully violates the foregoing rules.

{47 FR 40548, Nov. 1, 1682, as amended at 58
FR 42027, Aug. 6, 1998)
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In CC Docket No. 95-21, the Federal Communications Commission ("FCC" or
"Commission") is proposing significant changes to the ex parte rules which are codified in
Sections 1.1200 through 1.1216, 47 CFR §§ 1.1200 - 1.1216. This paper addresses the more
significant proposed changes, some of which are evident from the proposed changes to the
captions of the rules (the proposed changes are in bold).

1.1200 Introduction

1.1202 Definitions

1.1203 Sunshine Period Prohibition (Sunshine and Circulation Period
Prohibition)

1.1204 General Exceptions (Exempt Ex Parte Presentations)

1.1206 Non-restricted Proceedings; Ex Parte Presentations Generally Permissible
But Subject To Disclosure (Permit-But-Disclose Proceedings)

1.1208 Restricted Proceedings

1.1210 Prohibition On Solicitation Of Presentations

1.1212 Procedures For Handling Of Prohibited Ex Parte Presentations

1.1214 Disclosure Of Information Concerning Violations Of This Subpart

1.1216 Sanctions



GENERAL APPROACH. The basic purpose of the Commission is to replace many of the
provisions of the existing rules which reference numerous specific types of proceedings (e.g.
pioneer preference requests are a separate type of proceeding) and how each is handled under
the rules with concepts that set forth operating principles that are intended to be more easily

understood and applied.

L CATIO . Under the proposed rules, proceedings are either:
(1)  Exempt as defined in 1.1204 to which the ex parte prohibitions do not apply; or

(2)  Restricted as defined in 1.1208 and ex parte presentations are prohibited; or

(3)  Permit-but-disclose as defined in 1.1206. Generally, all proceedings are permit-
but-disclose unless they are either exempt or restricted.

Comment. The definition under the existing rules of Non-Restricted proceedings would
be eliminated. The Commission concludes that this definition is misleading since a "non-
restricted” proceeding does, in fact, have restrictions. In effect, the permit-but-disclose
classification equates to non-restricted proceedings.

RE D PRO . In perhaps the most significant change, adjudicative and
quasi-adjudicative proceedings are no longer restricted unless:

(1)  they have been designated for hearing; or

(2)  a Public Notice has been released of mutually exclusive applications that will not
be resolved by lottery or auction.

(3) The third category of restricted proceeding is any proceeding that the
Commission, after consultation with the General Counsel, determines should be
restricted.

Existing Rules apply the ex parte prohibition to applications, waivers, etc. to which a
formal opposition has been filed. The proposed rules apply the permit-but-disclose standard to
such applications, and make them restricted only when they are designated for hearing. The
Commission, although recognizing that there are conflicting judicial decisions, concludes that
the real issue is that decisions be made on the basis of the public record, and not on the basis
of off-the-record information. In the Commission’s analysis, this concern with off-the-record
material is eliminated under permit-but-disclose procedures.



Comment. The Notice makes clear that Commission personnel are not required to
entertain an ex parte presentation. Moreover, there is nothing in the proposed rules that requires
Commission personnel to hear ex parte presentations from other parties if he or she entertains
an ex parte presentation from one party.

Under the proposed simplified rules an application is subject to the permit-but-disclose
rules as soon as it is filed; however, there is no need to make a disclosure until there is another
party to the proceeding. In effect, there should be no change in applicants contacting the FCC
staff to discuss uncontested applications.

EXEMPT PROCEEDINGS. Eight types of proceedings are defined in 1.1204(a) as exempt
from the ex parte prohibitions applicable to restricted proceedings, the permit but disclose

proceedings and the Sunshine Agenda limitations. (E.g., presentation to General Counsel on
matter on judicial review).

The proposed rules (1.1204(b)) exempt from the permit but disclose requirements (i)
notice of inquiry proceedings, and (ii) complaint proceedings in which the complaint is not
served on the target (unless it is a formal complaint under 47 U.S.C. §208).

PERMIT-BUT-DISCLOSE. If a proceeding is not restricted or a presentation is not exempt,

then ex parte presentations are subject to the permit-but-disclose requirements under proposed
1.1206(a). Under proposed 1.1206(b), the disclosure requirement starts in a rule making
proceeding when the petition is filed and in any proceeding other than a rule making, whenever

a person becomes a patty to the proceeding.

Proposed 1.1206(d) specifies what must be contained in the disclosure and when it must
be made. If an oral ex parte presentation is made a memorandum must be filed with the
Secretary and delivered to the Commission employee within three days. The Commission
employee may file his or her own memorandum if the initial memorandum is inadequate.

STATUS INQUIRIES. The definition of a Presentation under 1.1202(a) is retained, including
the exclusion for inquiries "relating solely” to the status of a proceeding and the approximate
time for action. The language explaining when a status inquiry strays into an ex parte
“presentation" is modified. If the contact states why timing is important to a particular party
(e.g. a contract provision will expire), or why the proceeding should be expedited for reasons
other than administrative delay, then it will be considered to be an ex parte presentation.

SUBSTANCE _AND TIMING OF DISCLOSURE. The cxisting rules require that a

memorandum (or the writing if the ex parte contact is in writing) of an ex parte presentation be
filed with the FCC on the same day it occurs and that it is only necessary to include new
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information not previously submitted in written material. Under the proposed rules 1.1206(d).
the one day requirement is expanded to three days. In addition, the memorandum of an oral
ex parte presentation must contain a summary of the entire presentation, even if it is repetitive
of earlier written material.

Comment. There is no requirement that a permit-but-disclose ex parte memorandum or
ex parte pleading be served on other parties. Rather, all that is required is that the Secretary
issue a public notice of ex parte presentations and place copies in the public record. A Note to
1.1206 makes it clear that the public notices ave not infallible, and that to be sure parties should
review the record of proceedings.

JURISDICTION. The proposed rules change the jurisdiction for questions concerning the ex
parte rules and violations of those rules from the Managing Director’s Office to the General

Counsel.

Comment. Under proposed 1.1214(b), a person may contact the General Counsel in
advance if he or she is concerned that a contact may violate the ex parte rules.

CIRCULATION ITEMS AND THE SUNSHINE PERIOD. The proposed rules (1.1203)

continue the prohibition on any presentation, whether ex parte or not, during the Sunshine
Agenda period, which runs from the release of a Public Notice that an item is on a open agenda
meeting until it is resolved by release of the text of the decision or release of a public notice that
the item is off the agenda. The proposed rules expand this limitation to include circulation
items from the date of the issuance of a news release of a decision until the text of the decision
is released.

Comment. The proposed rule would include in the limited exceptions to the Sunshine
prohibitions, attendance by Commissioners and Commission decision-making personnel at
seminars, conferences, etc. at which topics related to an item are discussed.

CISION- . The definition of decision-making personnel to whom

ex parte presentations are prohibited and their role in the decision-making process are revised
in case any ambiguity existed. Existing Rule 1.1202(c) defines decision-making personnel to
include "staff who may reasonably be expected to become involved in the decisional
process”. Under the proposed rule, staff are considered to be decision-making "with respect
to decisions, rules, and orders in which their Burean or Office participates in enacting,

preparing, or reviewing. "

Comment. The proposed changes eliminate the issue of whether certain staff can
"reasonably" be expected to be involved in a decision, and seems to broaden their involvement
to “"enacting, preparing or reviewing" a decision.
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PARTY DEFINED. Under the proposed rule, 1.1202(d) would be added defining parties in
non rule making proceedings as the person who files an application, waiver request, etc. and
"any person making a written submission regarding such filing which is served on the
filer.” In complaint proceedings, the same concept of party appears, that is, a party includes
"any person who files a complaint which is served on the subject of the complaint."

Comment. In rule making proceedings members of the public are defined as parties for
purposes of the ex parte rules. The Commission proposes to continue the policy that
determination of party status for purposes of the ex parte rules is not controlling on whether

there is standing for other purposes of the ruies.

MUTUALLY EXCLUSIVE APPLICATIONS. As noted above, under the proposed rules

(1.1208) mutually exclusive applications are restricted proceedings unless they are subject to
selection by lottery or auction.

Comment. The existing rule provides that the proceeding would be restricted if the
contact is initiated by a person who "intends to file an application that would cause the
proceeding to become restricted." The proposed rule seems to apply only after an application
has been filed, even though a public notice has not yet issued indicating the filing of mutually

exclusive applications.
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